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DETAILED ACTION 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim Rejections - 35 USC § 103 

Claims 11-16 stand rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ognier (US patent no. 5,918,844) in view of Osypka (US patent no. 6,684,109). Ognier 
discloses a holding and positioning assembly for securing surgical accessory 
instruments in place during surgery, the assembly comprising a swiveling and rotatable 
seat (105b) for the accessory instruments, the seat including means for gripping the 
instrument (103) and the seat being linked to a mechanical arm (105a and 106) via a 
multi-directionally movable joint mechanism (108a, 109), the mechanical arm being 
operative to prevent body cavity wall rupture during orientation of the instrument in the 
body cavity, and the mechanical arm being manually maneuverable to alter the position 
of the seat in the assembly; wherein the mechanical arm is sufficiently flexible so as to 
bend before the tensile strength of the tissue of a surgical patient is reached during 
maneuvering of the assembly during surgery; the flexibility of the mechanical arm is 
controlled by the material that the mechanical arm is formed from; wherein the flexibility 
of the mechanical arm is the result of swiveling joints (108, 108a) formed in the 
mechanical arm; wherein the swiveling joints are biased by torsion springs (40c, figure 
5); wherein rupture of the body cavity wall is prevented by restricting the degree of 
operative motion of the mechanical arm. Regarding claim 16, Ognier's mechanical arm 
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is of a ball joint which is known to be rotatable around 360 degrees and which means it 
is inherently capable of degree of operative motion to a cone having angle of no more 
than 35 degrees. It would have been a matter of obvious mechanical expedient to have 
restricted the movement of the mechanical arm to a cone of no more than 35 degrees 
as Ognier's device is inherently capable of such movement for the purpose intended. 

However, Ognier does not disclose the arm is of elastic mechanical arm having 
resilient connectors of elastomeric material or torsion spring. 

Arm of elastic type made of elastomeric material such as torsion spring are old 
and well-known in the art. Osypka teaches a surgical device having a mechanical arm 
of elastic type made of elastomeric material such as torsion spring (col. 7, lines 58-60, 
312, figure 6) to better aid in the active deployment of the arms from a contrained 
position to an unstressed deployed position (col. 7, lines 53-55). It would have been 
obvious to one of ordinary skill in the art to have modify the arm and joint of Ognier such 
that it is of an arm of elastic type made of elastomeric material such as torsion spring to 
better aid in the active deployment of the arms from a contrained position to an 
unstressed deployed position as taught to be desirable by Osypka. Such modification 
would have involved a mere substitution of one well-known type of mechanical arm with 
another which is thought to be well within the ambit of one of ordinary skill in the art. 

Response to Arguments 

Applicant's arguments filed 9/1 1/2006 have been fully considered but they are 
not persuasive. The rejection of 35 U.S.C. 112 second paragraph and 35 U.S.C. 102 (b) 
has been withdrawn. The 35 U.S.C. 103 rejection stands. Applicant argues that 
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against Ognier that examiner has mislabeled Ognier as being elastic but rather flexible. 
Examiner agrees that Ognier's arms is flexible and not elastic and that is why the 
teaching of the secondary reference of Osypka was brought forth to teach and 
demonstrate that in the art of surgical support, providing elastic arms of elastic material 
is conventional and well-known. Applicant argues that regarding claim 12, Ognier does 
not show a coil spring. Examiner has demonstrated that Osypka teaches elastic arms 
that maybe made of springs of the coil type (Col. 7, lines 65-68). In the above 
arguments, applicant is attacking the references individually and one cannot show 
nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 
1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). 

In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, the suggestion or 
motivation to do so is found in the references themselves. Ognier demonstrates a 
surgical arm which is preferred to have the features of flexibility and universal joints for 
enhanced movement during surgical procedures. Osypka teaches the movation and 
advantage of having elastic arms to provide elasticity which provides flexibility and 



Application/Control Number: 10/775,692 Page 5 

Art Unit: 3632 

universal joint in surgical arm support. Both of the same surgical art. To substitute one 
known arm for anther would have been and well within the ambit of one of ordinary skill 
in the art. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Korie H. Chan whose telephone number is 571-272- 
6816. The examiner can normally be reached on Monday - Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carl Friedman can be reached on (571)272-6842. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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